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STARKWEATHER v. CLEVELAND INS. CO. 333 

United States District Court, Northern District of Ohio. 

STARKWEATHER v. CLEVELAND INSURANCE COMPANY. 

A policy of insurance containing a clause that if the "title of the property is 
transferred or changed," or "if the policy is assigned," the policy shall be void, 
is not avoided by the bankruptcy of the assured and the assignment of his estate 
to an assignee in bankruptcy, and the assignee may recover on it in case of a loss. 

This was a petition in the nature of a bill in equity, by an as- 
signee in bankruptcy. On July 25th 1868, defendants issued a 
policy of insurance to one Wells, for three years, on his house. 
On February 7th 1870, the said Wells was adjudicated a bank- 
rupt, and plaintiff was duly appointed his assignee; and on May 
8th 1870, the premises insured were destroyed by fire. 

The answer of the insurance company did not deny the loss, 
or the sufficiency of the proofs, but based its defence on two clauses 
in the policy which read thus : " If the title to the property is 
transferred or changed, this policy shall be void ;" and secondly, 
" If without the written consent of the company this policy be 
assigned, it shall be void." 

Gfriswold and Starkweather, for plaintiff. 
Willey $■ Gary, for defendants. 

The opinion of the court was delivered by 

Sherman, D. J. — The direct question presented the cpurt for ad- 
judication is this : Is the assignment of the register to the assignee 
both of the policy and of the property insured a violation of these 
two covenants in the policy, and does it exonerate the company 
from liability ? It is claimed by the petitioner that his assignment 
and transfer were not the voluntary acts of the bankrupt, but 
merely an assignment by operation of law, and that there is a 
broad distinction recognised by the authorities between the volun- 
tary and the involuntary assignments and transfers of the policy 
and title. It is claimed by the defendant that a policy of insur- 
ance is a contract of personal indemnity, in no manner incident 
to the estate, nor running with it, and that the language of this 
policy is broader than the common and usual clauses against 
alienation, and includes in it any involuntary change or transfer 
of title. 

It may be premised that as the covenants in this policy are in 
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restraint of alienation, and entail a forfeiture, they must be strictly 
construed. Though a contract voluntarily entered into by the 
parties, no other meaning should be given to the language used 
than a most rigid and literal interpretation permits : Crusoe v. 
Bugby, 3 Wilson 234. The clauses against the assignment of 
the policy, and against the transfers and change of title, may be 
considered together. The rules that apply to either apply to both. 
These covenants are common to all insurance contracts. All 
policies have the same clause forbidding the assignment of the 
policy. The covenant against change or transfer of title in dif- 
ferent policies varies somewhat in phraseology. In some policies 
the language used is, "sold or conveyed in whole or in part;" in 
others, "shall not be alienated by sale or otherwise;" or as in 
this, "the title shall not be changed or transferred." All these 
expressions are in substance the same. To sell and convey, to 
alienate or transfer the title, means an act whereby a thing is 
made another man's ; an act whereby a change in the ownership 
of property is made from one person to another. And whether 
these words are used in the active or passive sense can make no 
difference in their construction. These covenants, therefore, on 
the part of the assured, are that he will not assign the policy or 
in any manner change his title to, or the ownership of, the 
property insured. 

I can find no decisions under the present bankrupt law bearing 
upon the case at bar. The question must, therefore, be decided 
upon principle and by the lights derived from decisions upon 
analogous questions. 

It is not to be doubted that the petitioner, by virtue of the 
adjudication in bankruptcy, and his appointment as assignee, has 
the control of this policy and of the property therein insured. 
What rights and what title did he thereby acquire ? Assignees, 
according to Bouvier's Law Dictionary, vol. 1, 132, are of two 
kinds : one in fact, and one '-< law. An assignee in fact is one to 
whom an assignment has been made in fact by the party having 
the right to assign. An assignee in law is one in whom the law 
vests the right and control in the property. To the latter class 
an assignee in bankruptcy belongs. He is like an administrator, 
executor, or guardian, upon whom, when appointed by the proper 
authority, the law confers the right and power to control the 
property thus committed to his charge, paramount to all others. 
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But it does not give to, or vest in him, the absolute ownership in 
his own right to the property. He is a mere trustee, accountable 
under the law to the cestui que trusts. He holds the property 
assigned to him in trust, and takes possession, by virtue of the 
law, of all leases and policies, as well as other property. In leases 
with covenants against alienation without consent, &c, it has 
always been held that the leases pass to the assignee, and this by 
virtue of the bankrupt law. Nay more, it has been held, Wadham 
v. Marlowe, 2 Chitty 600, that in such case, the assent of the les- 
sor to such assignment is to be presumed from the law itself. This 
doctrine is nothing but the simple enunciation of the principles laid 
down by Lord Ellenborough in Copeland v. Stevens, 1 B. & Aid. 
593. In substance he declares that the assignee is only a mere 
agent for the bankrupt and for his creditors. He says : " An 
assignment by the Commissioner of Bankruptcy is the execution of 
a statutory power given them for a particular purpose, namely, the 
payment of the bankrupt's debts. Nothing passes from them, for 
nothing was vested in them. Whatever passes, passed by force 
of the statute, and for the purpose of effecting the object of the 
statute. * * * * The object of the statute, and of the assign- 
ment, is the payment of the bankrupt's debts, and the assignee 
is trustee only for that purpose." 

Again in Mitford v. Mitford, 9 Vesey 100, and Ex parte Her- 
bert, 13 Vesey 186, the court declared that "Assignees are not 
considered as having the same rights as purchasers for a valuable 
consideration, and that they are placed in the same class as 
personal representatives of intestates." Of course I need not 
quote authorities to show that Wells dying, this policy, notwith- 
standing its covenants, would pass to and vest in his administrator. 
From these cases the principle is clearly deduced that an assignee 
in the case of involuntary bankruptcy is only a trustee, an agent, 
standing in the shoes of the bankrupt, with only power to do 
what the bankrupt ought to have done, namely, pay the debts 
out of his assets. By the provisions of the bankrupt law, the 
register makes the assignment and not the bankrupt. The latter 
makes no paper and performs no act to divest him of the title. 
But the control of this property merely and solely by judgment of 
the court, is taken from him and vested in the assignee, who has 
merely the power to do what the general as well as the bankrupt 
law requires, namely, to appropriate the bankrupt's property to 
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the payment of his debts. In other words, that the assignee is a 
mere agent of the debtor to use his property in the payment of his 
debts : It therefore follows from this, that the bankrupt remains 
as much interested in watching over and guarding the insured 
property after as before bankruptcy, and that the assignee does 
not acquire such an interest in the policy, nor in the insured pro- 
perty, as to work the forfeiture contemplated by the clauses in 
question : Phil. Ins. 107. 

This conclusion will be further strengthened by a review of the 
cases upon the effect of an involuntary act of bankruptcy upon 
the breaches of covenant in insurance and other like contracts. 
Parsons, in his work on Contracts, 2d vol. 451, says : " On general 
principles, that where property, insured against fire, is taken into 
the possession of the law, for the benefit of creditors, the insurance 
will remain valid, until the property is sold by the assignee." 
The case of Bragg v. New England Insurance Company, 5 Foster 
289, was a suit brought on a policy which contained a clause that, 
" if the property shall in any way be alienated, the policy shall 
be void." The property was mortgaged at the time, and this fact 
communicated to the company. During the life of the policy, the 
mortgage was foreclosed and the property sold. But the court 
said " that the title that became vested in the mortgagee by the 
foreclosure was brought about by the operation of law. There was 
no act or conveyance or transfer by the mortgagor to the mort- 
gagee. We cannot, therefore, regard the foreclosure and sale as 
an alienation." In the case of Smith v. Putnam, 3 Pick. 220, 
there was a lease of a farm, with a covenant not to carry off any 
hay, under a forfeiture of ten dollars per ton. Hay was attached 
and carried off by the creditors of the lessee, and without his 
consent. In this suit for the forfeiture the court said " that the 
general principle to be deduced from all the cases was that cove- 
nants not to assign, transfer, &c, are broken only by a voluntary 
transfer by the lessee. That the removal of the hay by sale or 
execution, was not a voluntary act of the lessee, and therefore no 
breach of the covenant." The leading case in England is Doe v. 
Garter, 8 Term 57. Suit was brought on a lease, which contained 
a covenant that the lessee " should not set over, assign, trans- 
fer, in any way dispose of the lease, without the written con- 
sent of the lessor." The lessee confessed judgment, and upon 
execution issued thereon, the lease was sold. Lord Kenyon 



STARKWEATHER v. CLEVELAND INS. CO. 337 

said : " I adopt the distinction between those acts which the party 
does voluntarily, and those that pass in invitum. Judgment, in 
contemplation of law, always passes in invitum, and therefore there 
is no breach." The same doctrine was held thirty years before, 
and will be found in Crusoe v. Bughy, 3 Wilson 234. 

In the case of Wilkinson v. Wilkinson, Cooper's Ch. Cases 
259, a father by will gave his son the rents and profits of certain 
premises, with a proviso, that if the son assigned or disposed of 
or otherwise encumbered the property he shall forfeit the estate. 
The son afterwards became bankrupt. Sir W. Grant, in deciding 
the case, says : " Now courts of law have held that an assignment 
by operation of law, which bankruptcy is, is not an alienation 
within the meaning of a restraint against alienation." 

Hilliard in his work on Bankruptcy 141, sums up the law in 
these words : " Property may be limited or leased, to be void or 
revert back in the event of bankruptcy, and if a lease to a trader 
contain such proviso, the term does not pass to his assignee, but 
reverts back. But to prevent its passing, there must be an express 
proviso to that effect. The usual covenant or proviso not to let, 
assign, or transfer, without consent, &c, will not be sufficient. 
The commissioners may still assign the lease to the assignees, 
without such consent, and that such consent is presumed by opera- 
tion of law. The distinction, however, is taken in England that 
unlike bankruptcy, which is an involuntary proceeding, insolvency 
being a voluntary proceeding on the part of the debtor himself, 
is a breach of the covenant against assignment, and works a 
forfeiture." 

On these authorities, it seems clear to me, that the clauses in 
this policy forbidding its assignment, and the change and transfer 
if the title to the property, have no more effect than similar words 
in leases. Both are contracts between two persons, with this 
difference, that leases are under seal, and therefore of a higher 
nature. The cases cited establish the doctrine that bankruptcy 
and judgments are involuntary, and do not avoid covenants against 
assignments and transfers, either in leases or policies of insurance. 

In this case the bankruptcy of Wells, the owner of the policy 
and the property, was involuntary. By operation of the law the 
policy and property were taken out of his custody and control, 
and placed in the hands of the assignee, as the agent of the law, 
to sell the same and pay his debts. The entire interest in the 
Vol. XIX.— 22 
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property is sold under the law by the assignee. The loss pro- 
vided for in this policy accrued while the property was in this 
condition. It was still in law Wells's property, but by operation 
of law in the hands of the assignee for the sole purpose of selling 
and of applying the proceeds for Wells's benefit. 

Decree for petitioner. 



Supreme Court of Pennsylvania. 

HEASTINGS v. McGEE. 

When the vendor of personal property makes fraudulent representations in re- 
gard to its value, or is otherwise guilty of fraud in making or performing the 
contract, the vendee has his election of remedies for the injury ; he may stand to 
the bargain even after he has discovered the fraud, aud recover damages on 
account of it, or he may rescind the contract and recover back what he has paid. 

If he elects the former remedy and sues in case for the deceit, he is not bound 
to return or make tender of the property. 

This was an action on the case for deceit in the sale of a horse. 
The jury found, under instructions of the court, that the horse 
was fatally diseased at the time of the sale, and that the defend- 
ant knew it, and assessed the plaintiff's damages at $103.50, 
subject to the opinion of the court on the question of law reserved, 
viz. : Whether the plaintiff having failed or neglected to offer to 
return the horse to the defendant, but on the contrary having 
retained and destroyed the animal without having made any such 
offer, can maintain this action for purchase-money ? On the 
hearing of the reserved question, the court directed judgment 
to be entered in favor of the defendant non obstante veredicto, 
whereupon the plaintiff took a writ of error to this court. 

The opinion of the court was delivered by 

Williams, J. — Where the vendor of personal property makes 
fraudulent representations in regard to its value, or is otherwise 
guilty of fraud in making or performing the contract, the vendee 
has his election of remedies for the injury ; he may stand to the 
bargain, even after he has discovered the fraud, and recover 
damages on account of it, or he may rescind the contract and 
recover back what he has paid : Sedg. Dam. 296 ; 2 Kent's Com. 
480, note A. ; Weston v. Dotoneg, 1 Dougl. 23 ; Towers v. Bar- 
ret, 1 Term 133 ; Boorman v. Jenkins, 12 Wend. 566 ; Waring 



